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Before: FERNANDEZ and WARDLAW, Circuit Judges, and MILLS 
****,    District

Judge.    

Xianyi Cao, a Chinese native and citizen, petitions for review of an order of

the Board of Immigration Appeals (“BIA”) affirming an Immigration Judge’s

(“IJ”) denial of his application for asylum, withholding of removal, and relief

under the Convention Against Torture (“CAT”).  Cao asserts that the Chinese

government persecuted him on account of his disagreement with the Chinese

government’s population control policy.

We review the BIA’s determination that an applicant has not established

asylum eligibility for “substantial evidence.”  Zi Zhang v. Gonzales, 489 F.3d 987,

989-90 (9th Cir. 2007).  The BIA found that Cao was not a credible witness.  An

adverse credibility determination must be based on “specific, cogent reasons”

found in the record.  Singh v. Gonzales, 439 F.3d 1110, 1105 (9th Cir. 2006).  The

REAL ID Act of 2005 (“the REAL ID Act”) describes the bases upon which the

BIA may make an adverse credibility determination in applications for relief, such
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as Cao’s, filed after May 11, 2005.  8 U.S.C. § 1158(b)(1)(B)(iii).  The REAL ID

Act, however, did not alter our substantial evidence standard of review.  

The BIA properly affirmed the IJ’s adverse credibility determination, which

had been based upon specific and cogent reasons satisfying our precedent.  As the

BIA noted, at time of Cao’s entry into the United States, he stated that he had no

fear of returning to China and he failed to mention any difficulties with the Chinese

authorities.  Only later did Cao protest that returning him to China would lead to

his persecution.  Moreover, the BIA correctly noted that Cao had contradicted

himself as to the details surrounding the birth of his second child.  These

inconsistencies provide a “legitimate articulable basis to question the petitioner’s

credibility.”  Mahli v. INS, 336 F.3d 989, 992 (9th Cir. 2003).   

Without credible testimony, Cao did not meet his burden of proof to

establish asylum eligibility.  8 U.S.C. § 1158(b)(1)(B)(I).  Because Cao cannot

meet the lower standard of eligibility for asylum, he has also failed to show that he

is entitled to withholding of removal.  See Farah v. Ashcroft, 348 F.3d 1153, 1156

(9th Cir. 2003).     

Nor has Cao met his burden of establishing that he “more likely than not”

would be tortured if removed to China.  8 C.F.R. § 208.16(c)(2).  The BIA

properly denied his CAT claim.
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Moreover, the number and severity of Cao’s inconsistencies provided

substantial evidence for the BIA’s finding that he deliberately fabricated material

elements of his application and thereby submitted a “frivolous application.”  8

U.S.C. 1158(d)(6).

PETITION FOR REVIEW DENIED. 


